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644 NOTES 

under it. The lien on funds can be lost by waiver, the attor- 
ney's discharge of himself, or neglect. 

Beside the above liens, an attorney can obtain from the 
proper officer of the court a taxing order, which is in the 
nature of a judgment and can be similarly enforced. He can 
also bring action for his bill, whether taxed or not, one month 
after delivery. 

In the United States a member of any branch of the legal 
profession has possessory and charging liens similar to those 
allowed in England to solicitors and attorneys. So there is 
a possessory lien on legal documents 10 and on moneys that 
come into the attorney's hands. 11 This, however, does not 
extend to a will, public records, or money received for a spe- 
cific purpose. So, also, an attorney in the United States has 
a charging lien, which is an equitable right to be paid for his 
services out of the proceeds of the judgment obtained by him. 12 
In such a case the attorney is regarded as the equitable as- 
signee of the judgment. There is a conflict of jurisdictions 
as to whether notice to the judgment debtor is necessary 
to enforce this lien in the United States, some jurisdictions 
holding that actual notice is necessary, 13 and some holding that 
pendency of the suit is sufficient notice as against the judgment 
debtor. 1 * Attorneys' liens in the United States can be lost just 
as in England. 

An attorney in the United States can also recover compen- 
sation for services rendered under an express or implied con- 
tract. In some jurisdictions he must deliver an itemized bill 
of costs one month before the suit. 



Limits of State Control of Foreign Corporations. 

The Supreme Court of the United States has recently held 
constitutional 1 a statute of the State of Arkansas which pro- 
hibits any individual, corporation, etc., from entering into a 
"pool or combination, whether the same is made in this State 
or elsewhere," with any other individual, corporation, etc., "to 
regulate or fix, either in this State or elsewhere the price of 



" McPherson v. Cox, 96 U. S. 404. 

11 Sparks v. McDonald, 41 Atl. 369. 

a Terney v. Wilson, 45 N. J. L. 282. 

" Patrick v. Leach, 3 Fed. 433. 

" Newbert v. Cunningham, 50 Me. 231. 

1 Hammond Packing Co. v. Arkansas, 29 Sup. Ct. Rep. 378 (1909). 
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any article," etc. The Act further provides for judgment by 
default in case of failure by any officer of the corporation to 
produce when required "any books, papers and documents in 
his possession, or under his control, relating to the merits of 
any suit or to any defense therein." 2 In pursuance of such pro- 
visions judgment was entered by default in the case referred to. 

By the proceedings in error two distinct, but equally im- 
portant questions were raised, which it may be interesting to 
note in order: 

(1) Can a State declare that certain offences committed be- 
yond its borders by corporations engaged in business within its 
borders, shall disqualify such corporations from continuing 
to transact business within the State? No question of the 
interpretation of the statute was presented, since it had al- 
ready been determined by the Supreme Court of Arkansas that 
the statute was clearly intended to embrace offences beyond its 
borders. 3 The question of constitutionality in view of the Four- 
teenth Amendment was, therefore, fairly presented. That a 
State can prohibit a corporation from doing business at all 
within the State is well settled, 4 and it would seem to follow 
reasonably that a State may provide upon what terms a cor- 
poration may engage in business within the limits of the State, 
even though some of the requirements concern qualifications 
beyond the borders of the State; for if a State under its ac- 
knowledged power excludes a corporation entirely, the validity 
of the exclusion will not be affected because the motive of the 
exclusion was a consideration of acts done beyond the boun- 
daries. So here, acts done outside the State may be considered 
in prescribing upon what terms a corporation may engage in 
business in the State at all. The motive in making the enact- 
ment has always been considered immaterial, for the test of 
constitutionality is the power and not the motive? A prescrip- 
tion of terms to be complied with is entirely distinct from a 
provision of penalties for offences committed beyond the 
State's borders, the latter being, of course, unconstitutional. 8 
It will be noted, however, that the statute endeavored to in- 
clude within its provisions not only corporations, but "indi- 



* Act of Jan. 23, 1905, Sees, 1, 8 arid 9. 

'Hartford Fire Ins. Co. v. State, 76 Ark. 303 (1905). 
4 Moses v. State, 65 Miss. 56 (1887); Paul v. Virginia, 8 Wall. 169 
(1868). 

* Ex parte McCardle, 7 Wall. 506, 514 ; Doyle v. Continental Ins. Co., 
94 U. S. 535- 

' State v. Knight, 2 Hayw. 109 ; People v. Merrill, 2 Park Cr. R. 590. 
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viduals." By force of the very reasoning above it is clear 
that such provision is unconstitutional. A State cannot forbid 
individuals to do business within its limits f a fortiori, it can- 
not discriminate against the employment of foreign-born em- 
ployees, for example. 8 The Arkansas statute was, therefore, 
invalid in this respect, and this is conceded by the Court ;' but 
since these provisions of the statute had been treated by the 
Supreme Court of Arkansas as separable from the rest, 10 the 
validity of the law as td corporations was not affected. 

(2) Are the provisions constitutional which require the giv- 
ing of testimony and the production of books, papers, etc., re- 
lating to the merits of any suit or to any defense therein? 

It has been decided by the United States Supreme Court that 
a corporation can be compelled to produce documents, etc., and 
that the officers of a corporation cannot refuse to answer ques- 
tions on the ground of incrimination. 11 The Court asserts that 
"while an individual may lawfully refuse to answer incrim- 
inating questions unless protected by an immunity statute, it 
does not follow that a corporation, vested with special privi- 
leges and franchises, may refuse to show its hand when 
charged with an abuse of such privileges." 12 And this view 
is followed in Consolidated Rendering Co. v. Vermont, 1 ' even 
though the books required to be produced were outside the 
State at the time ; while in the case of Twining v. New Jersey, 1 * 
it was held that even in the case of individuals, exemption 
from compulsory self-incrimination in the State courts is not 
secured by any part of the Federal Constitution. Further- 
more, since an action to exclude a foreign corporation from the 
State is a civil action, the requirement that it should give 
evidence against itself has been held not to be unconstitu- 
tional. 15 That such requirement does not violate the provisions 
against unreasonable searches has also been decisively deter- 
mined. 19 

But whether such statute, applying only to those engaged in 



' Cooley, Constitutional Limitations, p. 570. 

* Juniata Limestone Co. v. Fagley, 187 Pa. 193 (1898). 

'At page 377. 

" Hartford Fire Ins. Co. v. State, supra. 

"Hale v. Henkel, 201 U. S. 43 (igoS)- 

" At page 75. 

"207U. s. 541 (1907). 

"211 U. S. 78 (1908). 

"State v. Standard Oil Co., 61 Neb. 28 (1900). 

" Consolidated Co. v. Vermont, supra. 
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the offence of "pooling," etc., is a "reasonable classification" 
as required by law," appears to be a more difficult question in 
that it might well be contended that it is not "equal protection 
of the laws" for a defendant, accused of "pooling" to be com- 
pelled to testify against himself, while a defendant accused of 
"rebating," for example, need not so testify; or for a corpora- 
tion to be compelled to testify against itself, where admit- 
tedly an individual would not be so subject to compulsion. 
The latter objection to the classification, however, is met by 
the inherent distinctions between corporations and individuals, 
a corporation being the creature of the State and, therefore, 
amenable to those provisions which a State may deem essential 
to the regulation and control of such corporation. The objec- 
tion that under the equal protection of the laws any one of- 
fence cannot be selected, and self-incrimination required in its 
prosecution while not required in the prosecution of other 
offenses, is more vital. It amounts to the contention that, if 
such legislation is constitutional, then any State may provide 
a different kind of trial for each kind of offense, and a burglar, 
for example, may receive a much more favorable method of 
trial than a prisoner guilty of arson, etc., etc. It is evident that 
such a requirement cannot be in the nature of a penalty, else 
it would be a penalty for being accused. 

It is submitted that the true interpretation of "equal protec- 
tion of the laws" is that as long as all members of the same class 
receive equal protection, it is quite true that the State is at 
entire liberty to provide distinct methods of procedure for dis- 
tinct classes of crime, and this view is directly supported by the 
case of Maxwell v. Dow. xs There the Court upheld a statute 
of Utah which provided that all crimes except capital cases 
should be tried with eight jurors, in the courts of higher juris- 
diction, and four jurors in courts of inferior jurisdiction; all 
capital cases to be tried with twelve jurors. 

The striking out of the defendant's pleadings and the entry 
of judgment by default raises the question whether such judg- 
ment was obtained by due process of law. The case of Hovey 
v. Elliott 1S had decided that to punish for contempt by striking 
an answer from the files and condemning, as. by default, was 
a denial of due process of law. There the Court had inflicted 
the penalty of its own supposed inherent power, unsanctioned 
by any legislative act ; but, as was pointed out in that case, the 



"Gulf, Colorado & Santa Fe Ry. Co. v. Ellis, 165 U. S. 150 (1896). 
"176U. S. 581 (1899). 
"167U. S. 409 (1896). 
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mere authority of the Legislature could not validate such action 
if it was inherently unconstitutional, and, therefore, the Ar- 
kansas Court, if its action were merely a punishment for con- 
tempt, would not be protected by the statute. But there is a 
well recognized distinction between mere punishment for con- 
tempt, and the creation of a presumption of fact to be drawn 
from the failure of a party to a cause specially to set up or 
assert his supposed rights in the mode prescribed by law. 20 
And the power of a Legislature to create such presumptions 
is at the basis of all judgments by default provided for in al- 
most every jurisdiction at the present time, and is unques- 
tioned, — in the case of the Federal Courts being bestowed ex- 
pressly by statute. 21 



Forfeiture of Corporate Privilege by Combination. 

The Supreme Court of Missouri recently handed down a 
most interesting and valuable opinion in the case of State v. 
Standard Oil Co. (116 S. W. 902). This was an information 
in the nature of a quo warranto brought by Wm. Hadley, at 
that time Attorney General of the State, to revoke the licenses 
of the Republic Co. and the Standard Oil Co. of Indiana to 
do business in Missouri, and forfeit the charter of the Waters- 
Pierce Oil Co., on the ground that they had formed a combina- 
tion in restraint of trade, against the Anti-Trust statutes of 
Missouri. 

These statutes were passed in 1899, and were substantially 
similar to those now in use in many other States. They pro- 
vided, among other things, that "any person who should create 
or enter into a pool to fix the prices and control the supply 
of any commodity, should be deemed guilty of conspiracy," 
and provided that any corporation which should be found 
guilty, should forfeit its charter, rf organized under the laws 
of Missouri, or have its license revoked, if it were a foreign 
organization doing business in the State. 

The charge of the Attorney-General was that since 1901 
the three corporations mentioned above had violated the anti- 
trust regulations under somewhat the following facts as found 
by the Master. 

The Waters-Pierce Company, organized in Missouri, in 1878, 



"Illinois C. R. Co. v. Sandford, 75 Miss. 862 (1898); Lawson v. 
Black Diamond Coal Min. Co., 44 Wash. 26 (1906). 
* U. S. Rev. Stat., Sec. 724- 



